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Abstract
The inherent integrity of legality, legitimacy, and sustainability, in a way, sums up the legal 
philosophy of environmental protection and sustainable development. Currently, the 
COVID-19 catastrophe, whether it’s a man-made monster or a natural phenomenon, we 
are not sure, but surely it has affected the whole world just in one go and is still showing 
no signs of its total retrieval or abatement. Surprisingly, however, by the measure of the 
same philosophy of trinity, in our view, it holds a simple but powerful lesson that could 
help us in mitigating the onslaughts of environmental degradation: it provides a course-
correction, directing us to move away from the modern culture of consumerism towards 
the ancient culture of ‘dharma’, which is a meaningful manifestation of the ‘way of life’, 
the life of simplicity, austerity, and atamanirbharta, prompting us to exploit the natural 
resources in a manner that would permit their enjoyment not only by the present but by 

fundamental duty of every citizen under Article 51A(g) and the mandatory responsibility of 
the State under Article 48A, reinforced by the fundamental right of every person to life and 
personal liberty under Article 21 of our Constitution. If the course-correction desideratum is 
still not heard and heeded to, we shall be acting ‘at our own peril’!

Legality, legitimacy, and sustainability are three conceptual terms that often 

come into play in any critical discourse on environmental protection in the 

pursuit of sustainable development. How to avoid environmental degradation 

in the course of the developmental process is perhaps one of the most acute 

problems that humankind is facing in the 21st century. The present critique is 

attempted in the light of recent judicial precedents,1 showing how the process of 

1 This critique is undertaken in the light of the two recent three-Judge bench judgments of the 
Supreme Court in . v. Aalok Jagga and Ors., (Decided On: 5.11.2019), 
MANU/SC/1508/2019  per Arun Mishra, J. (for himself and M.R. Shah and B.R. Gavai, JJ.) [Hereinafter simply 

.], and  v. In Defence of 
Environment and Animals and Ors., (decided on: 14.10.2020), MANU/SC/0762/2020: (2020)10 SCC 589: 2021 
(1) SCJ 252, per 

].
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development consistently with environmental protection could be resurrected 

and strengthened.  

The concept of ‘sustainable development’ is conceived and directed to achieve 

the singular objective of progressive development, but by making it continually 

and consciously in consonance with the protection of our environment.2 The trio 

of Legality, legitimacy, and sustainability, an indispensable ally of ‘sustainable 

development’, bears three distinct and yet closely related concepts to each other 

and also to one another. To begin with, during the evolutionary process, whatever 

the moral perception of the people. Stating it conversely, whatever was perceived 

as ‘just’ came to be considered as ‘legal’ as well, thereby implying norms that 

were at once authoritative and binding.  

and sustenance of humans in harmony with their surroundings) is central, 

inasmuch as the prime purpose of legality and legitimacy is to reinforce it 

between sustainability, on the one hand, and legality and legitimacy, on the other. 

Seeking such integrity in the trinity is necessitated, for it must have been realized 

survive and subsist without being in consonance with the echo system, where all 

the living organisms interact with each other and the surrounding environment. 

This implies that, in the scheme of nature, our very survival is distinctly marked 

by the law of interdependence. And this is what we have gradually learnt and 

continue to learn that humans, as well as wildlife, are completely dependent 

upon the environment for their survival.3

2 For the evolution and development of the concept of ‘sustainable development, see, infra, notes 
17, 18, and 19, and the accompanying text.

3 See, ., para 26: “The relationship between the human 

land-use policies, and reckless use of natural resources etc.”  For the fact matrix of this case, see, infra, 
notes 46 and 47 conjointly with their textual narratives.
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Surprisingly, during the period when society and its social order developed 

through the mode of customary norms, a kind of congruency invariably always 

behaviour for regulating the conduct and activities of every person, both as an 

individual and as a member of society at large, were not consciously created but 

spontaneously evolved in consonance with our surrounding natural environment. 

However, since the time societies became ‘progressive’ in the wake of the 

industrial revolution, we have gradually moved from ‘spontaneous’ to ‘conscious’ 

law- making.  Sir Henry Sumner Maine, in his Ancient Law 

comparative study, predicated this transition through his seminal statement: “the 

movement of progressive societies has hitherto been a movement from Status to 

Contract.”4 The transition from ‘Status to Contract’ was accentuated by the shift 
5 Even so, in this process of transition/

shifting, a duality developed between legality and legitimacy. That is, whatever 

that turned the unwritten customary norms into writing, those norms with the 

with the growing needs of the changing society. Such norms, in order to seek 

compliance, need conscious tempering. We have seen such a phenomenon in 

the realm of Hindu Law, in which laws relating to marriage, succession, adoptions 

and maintenance, and minority and guardianship have been ‘amended and 
6 but only partly. 

4 This statement was made by Maine on the basis his comparative study of ancient societies 
belonging to Hindu, Roman, Anglo-Saxon, Hebrew and Germanic communities, envisioning that the whole 
development of law and other social institutions has been more or less on an identical pattern.

5 Ibid.

6 See the Preamble of each one of the Acts – Hindu Marriage Act, 1955, Hindu Succession Act, 1956, 
Hindu Adoptions and Maintenance Act, 1956, and Hindu Minority and Guardianship Act, 1956 - opens with 
the common statement: “An Act to amend and codify the law relating to [marriage, succession, etc.] among 
Hindus.”

7
under Section 4 of the respective Acts.  For instance, Section 4 in The Hindu Marriage Act, 1955, provides: 
“Save as otherwise expressly provided in this Act, (a) any text rule or interpretation of Hindu law or any 
custom or usage as part of that law in force immediately before the commencement of this Act shall 

inconsistent with any of the provisions contained in this Act.”
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Perhaps the most telling story of integrity amongst the ‘trinity’ of legality, legitimacy, 

and sustainability is found in the Indian traditional regime before the advent of 

Colonial Rule in India. The lives of the people and the society at large were marked 

by the value-based customary norms, handed over informally by word of mouth 

from one generation to another. Such norms were not consciously created. In the 

Shrutis 

the Rigveda, the Yajurveda, the Samaveda, and the Atharvaveda- transmitted 

Dharmashashtras, are considered the 

Dharmashashtras, constituting the basis of norms for 

regulating human conduct, came to be crystalized in what is compendiously 

called Hindu Law, which has “the oldest pedigree of any known system of 

jurisprudence,” as wrote John D. Mayne in the “Preface” to his classic work, Treatise 
8

The singular feature of those value principles is that they are not static but 

Mitakashara and Dayabhaga are the two well-known commentaries on the 

value principles enshrined in Dharmashashtras. And how those principles are 

continually moulded and adapted through customs and usages is borne out by 

the classical statement of the Judicial Committee of the Privy Council that under 

law.’ 9 The noticeable aspect with respect to legality, legitimacy, and sustainability 

three concepts in meeting the diverse needs of changing society.

In the transition from spontaneously evolving normative rules regulating human 

behaviour to conscious law-making to maintain the much-needed integrity 

amongst Legality, Legitimacy, and Sustainability, we gradually developed the 

8 See author’s article, “Hindu Law: Overview,” in 
 (Oxford University Press, USA, 2009)

9 See, Collector of Madura vs. Moottoo Ramalinga Sethupathy, 12 M.I.A. 397 (1868)
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concept of constitutionalism. This is a system of governance in which sovereignty 

Court. It lies in the Constitution itself, for it is considered to be the repository of all 

fundamental values that are required for regulating the polity of a nation. Such 

would at once be legal and legitimate and lead to sustainability.

To wit, Article 48A of the Constitution of India has been incorporated with a view 

to giving a clear policy mandate to the State that it is obligated ‘to protect and 

improve the environment, and to safeguard the forests and wildlife of the country.” 

the duty of every citizen of India to protect and improve the natural environment 

including forests and wildlife, and to have compassion for living creatures. By 

of both to preserve and protect the environment remained somewhat subdued. 

Since these provisions are non-enforceable, they could not be prompted as such 

into force through the instrumentalities of court. 

However, sensitive to the need to protect the environment, the Supreme Court 

has shown great ingenuity.  It read the provisions of both the Articles – Article 

instantly put the whole gamut of the law relating to environmental protection 

of the law relating to environmental protection framed under the Constitution 

could be questioned as the infringement of fundamental rights, and, thus, 

become readily enforceable under Articles 226 before the High Court or Article 

32 directly before the Supreme Court. Two, the foundational principles underlying 

those constitutional protective provisions have been made inviolable by all the 

principal organs of the State– the Parliament, the law-making instrumentality 
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the contrivance of Basic Structure Doctrine.10 Particularly reference may be made 

of such foundational principles as Doctrine of Trust,11 Inter-generational equity, 

Precautionary principle, Polluter pays principle.12 

How have the foundational principles of vigorously protecting the environment, 

as if ‘with a vengeance’, emerged through the medium of judicial intervention? 

This indeed is the story of impingement of Legality, Legitimacy, and Sustainability.  

For having an insight into the interplay of these three concepts, we need to have 

a glimpse of the genesis of their impingement.

Ecological balance is indeed the eternal law of Nature for peaceful evolution, 

growth, and development. It is premised on the fundamental concept that nature 

13 However, what has happened is that in the pursuit of indiscriminate, reckless, 

accelerated development, the so-called ‘civilized man,’ who is only a part of the 

whole and yet trying to usurp the whole, either directly or indirectly, results in what 

is derogatorily described as, ‘environmental degradation.’14 Depicting the picture 

of utmost concern, the Supreme Court has recently stated:

“The most potent threat faced by the earth and human civilization as 

a whole which is confronted with, today, is environmental degradation 

constitutes a major portion of our ecosystem is immediate. Development 

and urbanization coming at the cost of adversely affecting our natural 

10 See, Virendra Kumar, “Basic structure of the Indian Constitution: The doctrine of constitutionally 
controlled governance [From His Holiness Kesavananda Bharati (1973) to I.R. Coelho (2007)] 

, Vol. 49 No. 3 (2007) 365-398, updated in Virendra Kumar, “Statement of Indian Law 
- Supreme Court of India Through its Constitution Bench Decisions Since 1950: A Juristic Review of its 
Intrinsic Value and Juxtaposition,” , Vol. 58:2 (2016) 189-233.

11 See, Virendra Kumar, “Breach of the Doctrine of Public Trust: Lessons to be Learned in 
Environmental Protection,” The Journal of Corporate Professionals Chartered Secretary, Vol. XXXII (2002), 
A 405 1293-A 409 1297.

12 See, Virendra Kumar, “Precipitant Role of the Supreme Court: Judicial Strategies in Environmental 
Protection [Latent Gains of The Motor Vehicles Case (1985)],” , Vol. 44, 
No. 1 (2002), 37-61.

13 See,  MANU/SC/0470/1988: 1988 (4) SCC 655 (Para 8).

14 See, id., (para 10): Degradation is caused either directly through “excessive commercial hunting, 
or more disastrously, indirectly through invading or destroying natural habitats.”
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surroundings will in turn impact and be the cause of human devastation 

climate change is impacting wildlife by disrupting the timing of natural 

earlier in the year and migratory birds are returning from their wintering 

grounds earlier in the spring…” 15

How to overcome and reverse such a ‘degradation process’ is the key question 

to ponder over. In our analysis, we wish to show how through the seeking of 

inherent integrity amongst the trio of legality, legitimacy, and sustainability, we 

are attempting to redeem the balance in the scheme of Nature. Towards this 

‘sustainable development.’ 

The concept of ‘sustainable development’ is indeed a cumulative and 

comprehensive manifestation of all such aforesaid foundational principles16 to 

protect, preserve, and improve the environment. This concept has emerged as “the 

answer” to resolve the dichotomy in the traditional notion that “development and 

ecology are opposed to each other.”  The Supreme Court has made a statement, 

varying usages/nuances, and, therefore, needs to be quoted in full: 

“In the international sphere, "Sustainable Development" as a concept 

the World Commission on Environment and Development in its report 

called ‘Our Common Future’. The Commission was chaired by the then 

Prime Minister of Norway, Ms. G.H. Brundtland and as such the report is 

popularly known as "Brundtland Report". In 1991 the World Conservation 

Union, United Nations Environment Programme and Worldwide Fund 

for Nature, jointly came out with a document called "Caring for the 

15 para 25 (citing https://ww.nwf.org/Educational-
Resources/Wildlife-Guide/Understanding-Conservation).

16 See, supra notes 11 and 12, and the accompanying text.

17 See, , MANU/SC/0686/1996 : (1996) 5 SCC 647 
(para 10), cited In ., para 31.
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Earth" which is a strategy for sustainable living. Finally, came the Earth 

Summit held in June 1992 at Rio which saw the largest gathering of world 

leaders ever in the history -- deliberating and chalking out a blueprint 

for the survival of the planet. Among the tangible achievements of the 

Rio Conference was the signing of two conventions, one on biological 

diversity and another on climate change. These conventions were 

signed by 153 nations. The delegates also approved by consensus three 

non-binding documents namely, a Statement on Forestry Principles, 

a declaration of principles on environmental policy and development 

areas like poverty, population and pollution. During the two decades from 

Stockholm to Rio "Sustainable Development" has come to be accepted 

as a viable concept to eradicate poverty and improve the quality of 

human life while living within the carrying capacity of the supporting 

Report means "Development that meets the needs of the present without 

compromising the ability of the future generations to meet their own 

needs". We have no hesitation in holding that "Sustainable Development" 

as a balancing concept between ecology and development has been 

accepted as a part of the customary international law though its salient 
18

Be that as it may, consistently with the constitutional mandate of zealously 

protecting our environment, India also became a member of all major international 

conservation treaties related to habitats, species, and the environment, like the 

Convention on Biological Diversity, 1992, among others. 19

passed by the Parliament. For instance, to concretize the avowed objective of 

restoring ecological balance by especially protecting forests and wild animals, 

18 ., para 31.

19 See, ., para 25.
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birds, and plants by preserving their natural habitats, including corridors for the 

20 Read with the protective 

provisions of the environmental law, these efforts towards "wildlife conservation" 

have resulted in the formation of the Wildlife Board and special projects like Project 
21 

Commenting upon the need for especially enacting wildlife laws, the Supreme 

Court had stated, now more than three decades ago: 22

“[This was] the result of an increasing awareness of the compelling 

need to restore the serious ecological-imbalances introduced by 

ecological imbalances and the consequent environmental damage 

have reached is so alarming that unless immediate, determined and 

effective steps were taken, the damage might become irreversible. The 

the restoration, in part at least, a grave situation emerging from a long 

history of callous insensitiveness to the enormity of the risks to mankind 

that go with the deterioration of environment.”

In the predicament in which we are caught today, the colloquial ‘million-dollar 

question’ is, how to make progressive ‘sustainable development’ truly SUSTAINABLE 

without affecting or alienating the natural resources? Here, at this juncture, comes 

perhaps the most formidable critical function of establishing the legitimacy 

of legality in promoting environmental sustainability. In order to illustrate the 

impingement of the trio, I take up just two cases that have come to the fore most 

recently before the Supreme Court for judicial decision-making.

20 The Indian Forest Act, 1927, which was passed during the colonial period for meeting some 

21 See, , para 25.

22 , supra, note 13 (Para 8).
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a decade ago in 2010.23

Plateau of Nilgiris District. Consequently, all the resort owners and other private 

landowners were directed to hand over the vacant possession of the lands 

upheld its validity, and, accordingly, directed the petitioners to hand over the 

vacant possession within three months from the date of the judgment.24 Against 

this holding, anappeal has come up before the Supreme Court in 

v. In Defence of Environment and Animals and Ors..25 

competency of the State to issue it.26 In other words, whether the State of Tamil 

pronouncing that the State is empowered, nay, duty bound, to preserve the 

natural habitat of elephants by protecting and preserving the proposed corridor, 

even if it was on private forest land.  The clear and categorical judicial response 

to this end is: 28

23

24 The High Court of Judicature at Madras upheld the validity of the Tamil Nadu Government vide 
., para 2.

25 See, supra note 1.

26
that there was no statutory power for creating/recognition of new corridors by the State Government. 
See, id., para 39.

27
“private forest” in 1991 under the Tamil Nadu Preservation of Private Forests Act, 1949, which prohibits 
cutting of trees in private forests. This position stood fully supported by an earlier decision of the 
Supreme Court in  /SC/0278/1997 : 1997 (2) SCC 267 
wherein felling of trees in the state of Tamil Nadu was prohibited in all forests, including forests situated 
in privately owned lands. See, id., para 39.

28 Ibid. 
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“It is undeniable that the State Government is empowered to take 

measures to protect forests and wildlife falling within its territory in light 

concurrent list and the power of the State Government under the Wildlife 

Act to notify Sanctuaries and other protected areas.” 

Notification. This has been done in two respects. It has been done firstly by 

of nature for the “long-term survival of the species” as well as to maintain “variance 

in the species' gene pool."29 In order to substantiate the legitimacy of this vital 

principle of interdependence, the Supreme Court has drawn the inspirational 

support from the work done by the Wildlife Trust of India.30 It has termed 

‘elephants’ as the "keystone species", because owing to their characteristic 

“nomadic behavior” they play a critical role “in the ecosystem.”31 To wit, ‘elephants’ 

are described as the “landscape architects,”32 “seed dispersal,”33 providers of 

“nutrition,” 34 and “Food chain.”35 In short, the preservation of “a large area for 

elephants to roam freely” amounts to creating the “umbrella effect,” inasmuch 

29 See, id., para 35: “Legal intervention in preservation of these corridors has been necessitated 
because wildlife corridors are threatened by various social, economic and anthropogenic factors. 
Commercial activities such as running of private resorts and construction of new buildings with barbed 
and electric fences within elephant corridors pose a serious threat of fragmentation and destruction of 
habitats. The long-term survival of the species depends on maintaining viable habitats and connecting 
corridors which maintain variance in the species' gene pool and avoid other risks associated with habitat 
fragmentation and isolation of species.”

30 The Wildlife Trust of India is an Indian NGO, committed to conserve wildlife and its habitat and 

31 See, , para 34.

32 Elephants create clearings in the forest as they move about, preventing the overgrowth of 
certain plant species and allowing space for the regeneration of others, which in turn provide sustenance 
to other herbivorous animals, see, ibid.

33 Elephants eat plants, fruits and seeds, releasing the seeds when they defecate in other places as 

34 Elephant dung provides nourishment to plants and animals and acts as a breeding ground for 
insects, ibid.

35 Apex predators like tigers will sometimes hunt young elephants, and furthermore, their 
carcasses provide food for other animals, see, ibid.
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as it “provides a suitable habitat for many other animal and plant species of an 

ecosystem.”36

‘elephant corridor’. The issue before the Supreme Court in their decision-making 

in this respect is, whether the proposed ‘elephant corridor’ is merely hypothetical, 

depth the following question: whether setting up permanent concrete structures, 

such as building resorts/guest houses and other residential buildings, farming on 

lands, in and around the Nilgiris forest areas in the State of Tamil Nadu by their 

owners is consistent with the protection and preservation of the wildlife habitat? 

has invoked ‘the Precautionary Principle’, which has been judicially evolved in the 

course of constitutional development,  as a part of environmental jurisprudence 

in India. This principle has been ushered in as an anticipatory measure, which 

“makes it mandatory for the State Government to anticipate, prevent, and attack 

the causes of environmental degradation.”38 In light of this principle, the Supreme 

Court has unreservedly stated that “we have no hesitation in holding that in order 

to protect the elephant population in the Sigur Plateau region, it was necessary 

and appropriate for the State Government to limit commercial activity in the 

areas falling within the elephant corridor.”39 

36 Ibid.

37 See, . MANU/SC/1123/1997 : 1997 (3) SCC 715 the "Precautionary 
Principle" has been accepted as a part of the law of our land. It makes it mandatory for the State 
Government to anticipate, prevent and attack the causes of environmental degradation. In the light of 
this development, in the instant case, the Supreme Court has no hesitation in holding that in order to 
protect the elephant population in the Sigur Plateau region, it was necessary and appropriate for the 
State Government to limit commercial activity in the areas falling within the elephant corridor. See, id., 
para 40.  See also, supra, note 12 and the accompanying text.

38 Ibid.

39 Ibid.
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not merely on some hearsay40

“material on record.”41

Committee, through the impugned G.O.”42

43

40
presented before the Madras High Court, the Court did not choose either of the maps at random.  Instead., 

Trust of India's book titled "Right of Passage-Elephant Corridors of India" which were referred to by the 

"Right of Passage", the following 4 corridors lie in the Sigur Plateau region: (i) Avarahalla-Sigur, (ii) Kalhatti 
- Sigur at Glencorin, (iii) Moyar-Avarahalla and (iv) Kalmalai-Singara and Avarahalla. The Expert Committee 

various elephant corridors in the Sigur Plateau region. The State Government, vide the impugned G.O., 

Committee. See, id., para 38.

41 Id., para 41.  In fact, the contention of the appellant, that there was no real or visible movement 
of elephants in the area where their commercial structure stood, was repelled by the High Court in two 

death of a French tourist, in the region where the Appellants' resorts are located.”  Two, by pointing out 
that the so-called “absence of elephants from the areas surrounding the Appellants' resorts was, in fact, 
due to the construction activities of the Appellants whereby access of the elephants has been restricted 
through erection of electric fencing.” Ibid.

42  Id., para 43. See also, id., para 38, showing how on the basis of the report of the expert committee, 

presented before the Madras High Court, which thus directed the State Government to choose between: 

Corridors of India" which were referred to by the Central Government in its letter dated 11.08.2006 to 

by the High Court. As per the aforesaid book titled "Right of Passage", the following 4 corridors lie in the 
Sigur Plateau region: (i) Avarahalla-Sigur, (ii) Kalhatti - Sigur at Glencorin, (iii) Moyar-Avarahalla and (iv) 
Kalmalai-Singara and Avarahalla. The Expert Committee examined all the elephant corridors in the area 

lines of the recommendations made by the Expert Committee.”

43 Id., para 37. Similar is the story of India’s tiger conservation policy.  India is the home to over 
70% of the world’s tiger population. She is committed to ensuring safe habitats for tigers and nurturing 
tiger-friendly ecosystems.  “India’s tiger conservation journey started in 1973 with Project Tiger with nine 

Tiger Reserves 2018 report shows that “at least half of India’s 50 tiger reserves are facing threats from 
linear infrastructure such as roads, highways and railway lines, fragmented forest corridors, poaching, 

“frenzied infrastructure development can impact the genetic diversity of big cats.”  See, Editorial: “Tiger 
conservation: India’s strides and challenges,” , July 30, 2021.
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“… It connects the Western and the Eastern Ghats and sustains elephant 

populations and their genetic diversity. The Sigur Plateau has the Nilgiri 

eastern side. Depending on the monsoon, the elephants migrate in search 

of food and water and during the course of their migration, they have 

to cross the Sigur Plateau. This migratory path is considered to be very 

crucial as it connects several contiguous forest areas forming the Nilgiri 

Biosphere Reserve in the states of Tamil Nadu, Karnataka and Kerala, the 

largest protected forest area in India.”

decision-making for preserving and protecting our environment.44 

The second case that we take up is .45   

, as we have seen above, the 

State of Tamil Nadu has proposed to create ‘elephant corridor’ to preserve and 

in the second case, , the State of Punjab 

has sanctioned a highrise building project in favour of a private enterprise, namely 

Tata Housing Development Company Ltd..  The site of the project sanctioned by 

Nagar Panchayat, on close judicial scrutiny, was found to be a part of the area of 

44
particularly the ones who were the owners of the private forest lands, the Supreme Court constituted a 
high powered 3-member Inquiry Committee.  It consisted of: (i) Hon'ble Mr. Justice K. Venkatraman, Former 

India and Member of the Technical Committee to come up with a National Elephant Action Plan (NEAP), 

Praveen Bhargava, Trustee of Wildlife First and Former Member of National Board for Wildlife.  Its singular 
function was to decide the individual objections of the Appellants and any other persons claiming to be 
aggrieved by the actions of the District Collector, Nilgiris pursuant to the impugned G.O.  See, paras 43 and 

of Tamil Nadun, and adjoining areas around the Mudumalai Tiger Reserve as an Eco-Sensitive Zone.  Under 

established. 

45 See, supra note 1.
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the Buffer Zone to 100 meters, was not accepted by the Ministry of Environment 

and Forest, Government of India.  46 The legitimacy of not accepting shrinkage 

of the buffer zone was that “[t]he total forest cover in our country is far less than 

the ideal minimum of 1/3rd of the total land”, “[w]e  cannot, therefore, afford any 

further shrinkage in the forest cover in our country.”  Accordingly, the sanction 

granted by Nagar Panchayat has been held by the Supreme Court as void.

via its 

under the Constitution.  In the second case, the Supreme Court invalidated 

the approval by the Government of State of Punjab, inasmuch as the sanction 

obtained by it from the local body, which is statutorily empowered to clear such 

projects, was found to be illegal. The irony of the system in the second case is that 

the very State, which is obligated to conserve the environment as ‘trustee’ of the 

people, itself became a ‘collusive’ party of the destructive project! The Supreme 

Court has been, therefore, constrained to state rather sharply: 48

“[I]n our opinion, no such project can be allowed to come up in the area in 

question. The State of Punjab was required to act on the basis of Doctrine 

of Public Trust. It has failed to do so. The origination of the project itself 

indicates that State of Punjab was not acting in furtherance of Doctrine 

why Government has not been able to protect the eco-sensitive zone 

around a Wildlife and has permitted setting up of high-rise buildings up 

to 92 meters in the area in question, which is not at all permissible.”49

Observing that in “such a scenario when the authorities have failed to protect 

the wildlife sanctuary eco-sensitive zone,” seemingly for the reason that the 

46 See, ., para 37. 

47 See, id., para 29, citing , MANU/SC/0505/1996: (1996) 8 SCC 599.

48 Id., para 36.

49 In the light of the facts and circumstances of the case presented before it, the Supreme Court 
has found that “considering the distance of 123 meters from the Northern side and 183 meters from the 
Eastern side of the project in question from wildlife sanctuary,” the sanctioned project was in in clear 
violation of the limits in vogue. Ibid.
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50 as a protector of fundamental 

Government including functionaries,” the whole process of “obtaining clearance 

relating to the project” has been “quashed” by the Supreme Court. 51 This is how, 

on the touchstone of legitimacy, the so-called legal processes initiated by the 

State government were annulled in the service of ‘sustainable development’!

In this backdrop, ponderingly, we ask: where should we go from here in the 

realization of the goals of ‘sustainable development’ through the ’trinity’ of 

legality, legitimacy and sustainability?  Hitherto, in the relentless pursuit of 

unbridled development, which is solely and singularly subsumed under the 

rubric of ECONOMIC GOALS, problems of environmental degradation galore. The 

damage caused to the ecosystem is simply stupendous.  On many counts, it is 

irreversible too! Such a sad spectacle is a global phenomenon. And the situation 

A couple of months ago, the draft Report from the United Nations' climate science 

advisors, inter alia, revealed the pathetic picture that is emerging in the wake 

widespread disease, unliveable heat, ecosystem collapse, cities menaced by 

rising seas- these and other devastating climate impacts are accelerating and 

bound to become painfully obvious before a child born today turns 30.”52 Now, the 

full report of UN Intergovernmental Panel on Climate Change, “Climate Change 

2021: The Physical Science Basis,” was released on August 9, 2021.53 This Report is 

perhaps the most authenticated document on the pernicious impact of climate 

change owing to carbon emissions. 54 The United Nations has called this Report a 

50 Id., para 37.

51 Ibid.

52 See, “Climate impacts to hit sooner – UN report,” Hindustan Times, June 24, 2021.

53 See, “Code red: UN report rings climate alarm,” , August 10, 2021

54 This report is reported to have been drafted by 234 scientists from 66 countries (running into 
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"code red for humanity," and that "It's just guaranteed that it's going to get worse."55  

Mearns, 56 during the course of its release is: “I don’t see any area that’s safe... 

Nowhere to run, nowhere to hide.”

The singular solution sought to surmount the degradation problem, proffered 

generally and even universally, is invariably always characterized by a ‘techno-

centric’ approach.  On behalf of India, for instance, which is labelled as the 

it has been argued that in order to meet the net-zero commitment without 

compromising developmental goals, the developed countries, who are the major 

58

The ‘techno-centric’ approach is inherently promotive of ‘economic interests,’ 

which, in turn, deepens the divide between the ‘developed’ and ‘developing’ 

of the same nation.  And, which is indeed a matter of still much more serious 

concern, the techno-centric approach, instead of minimizing environmental 

degradation, eventually itself results in aggravating it, albeit in disguise, subtly 

and silently.

of legality, legitimacy and sustainability, we may have to resile from our 

move more towards the atamanirbhar ‘grass root innovative technology’ as 

55 Ibid. If the current rate of carbon emissions continues, in the next 20 years, the world will exceed 
the 1.5 degree Celsius by 2100, which would be catastrophic.

56 Linda Mearns is the Director of the Weather and Climate Impacts Assessment Science Program 
(WCIASP) and Head of the Regional Integrated Sciences Collective (RISC) within the Institute for 
Mathematics Applied to Geosciences (IMAGe), and Senior Scientist at the National Center for Atmospheric 
Research, Boulder, Colorado.

57 See, supra note 53  (HT August 10]

58 See, Editorial: “Dire Necessity,”  EXPRESS, August 11, 2021.
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should be harnessed to meet  essential basic needs of all humans, rather than 

the technology itself becoming the productive source of creating and meeting 

newer needs of the fewer ones at the cost of ! 

realize the critical difference between the essential and non-essential needs, 

and how the drastic cut on the latter has improved the quality of our social 

life instead of affecting it.59 We have learnt the values of frugality, austerity, 

once conserving our precious resources and preserving our environment. The 

somber pandemic period of relative isolation must have prompted us to recall 

Coparcenary, which conceptually continue to be an integral part of our peaceful 

social living.  I have vehemently argued, more than a decade ago, that the whole 

concept of the Hindu Undivided Family continue to 

statutory interventions through the Hindu Succession Act of 1956, as amended 

59 Within few months after the break of coronavirus in February-March, 2020, I had the opportunity 

Gandhi in Our Contemporaneous World,” published in , Volume 1: Issue 07, November 2020, at 
pp, 104-126.  I would like to quote a para (without accompanying footnotes at pp. 125-126) to show why and 
how we should move away from the ‘consumerist culture’ towards the culture of ‘frugality and simplicity’: 

“The continuing Covid-19 phenomenon has prompted us to realize the mantra of ‘Stay home, 

coronavirus, now for months together since its outbreak in early March 2020 and showing no 
signs of retrieval or abating, the world is “learning to live with coronavirus,” else we are destined 
to be mowed down by the sheer weight of “crippled economies.” The glooming prospect of 
Covid-19 has, thus, led us to discover new normative rules of social living. We are now cooking 
our own meals, washing our own clothes, cleaning our own toilets and bathrooms without 
the availability of part-time services of maids residing in close-by colonies. We are, per force, 
required to maintain our own lawns and kitchen garden without seeking the assistance of a 
regular or part-time professional and not-so-professional gardeners. With the lurking fear, 
turning out increasingly to be more real than imaginary, of being caught by coronavirus, we 
are learning afresh to forego the pleasure of going to theatres, restaurants, excursions, et al. 

consumption.

Aren’t the new emerging patterns of life leading us to be self-contained and self-reliant to the 

the essentials of life from the non-essential ones? May be, we might be motivated to move 
towards re-establishing the social order, whose foundational values are rested on the genuine 
welfare concern for ‘others’, as passionately pursued by Gandhi. May be, with the stamp of 

new emerging norms under the shadow of Covid-19, prove to be a ‘blessing in disguise’! Don’t 
we feel motivated to willingly accept and adopt those so-called ‘abnormal’ norms as truly 
healthy ‘normal’ norms of life even after the impending danger of coronavirus is over?”
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by the Act of 2005, have not hitherto abolished it. 60 In fact, most recently I have 

the opportunity to reiterate in my interaction with young scholars that, in my 

Coparcenary, for it is premised on the notion of Dharma 

one of the core values of Hindu Philosophy.61

joint family system is ‘community of interest and unity of possession’; that 

is, the interest of one is the interest of all, and likewise the possession of one is 

the possession of all.  Such a notion is built upon joint family property, which is 

of the family is empowered to alienate only for three singular purposes, 

which are abbreviated as, kutumbarthe apadarthe 

dharmarthe

no others. In this mutually supportive system, every member of the family shall 

contribute according to one’s own capacity, and take according to one’s own 

needs. The functional centrality of all these concepts lies in using the natural 

resources in such a manner as to meet the needs-not only of the present but of all 

generations to come. Such an institutional arrangement evolved and sustained 

during the course of long history of thousands of years.  

What is remarkable about this institutional social setup, which is worthy of 

venture to state that in the evolution and development of a social structure that 

discouraged alienation of common resources, there was perfect integrity in the 

normative universe of legality, legitimacy, and sustainability. And this integrity 

became ingrained in the lifestyle of an individual as his prime Dharma 

course of duties) in the service of humanity.  As a cultural phenomenon, it was 

60 See, Virendra Kumar, “Crucifying the concept of Mitakshara Coparcenary at the altar of income-
tax law (A critique of Chander Sen (1986) and catena of cases dittoing its decision-principle),” 

, Vol. 53 (2011) 413-436.

61 See, Virendra Kumar, “Rule of Law envisioned through the prism of Hindu Philosophy.”  A lecture 
delivered at the Two Week Capacity Building Programme (Online) on “Comparative Public Law and Hindu 
Philosophy: Research and Teaching Dimensions in 21st Century India,” organized under the aegis of Centre 
for Comparative Public Law, Himachal Pradesh National Law University, Shimla, in association with the 
Indian Council of Social Science Research, New Delhi, on July 29, 2021. This lecture is being published by 
HPNLU in their Monograph.
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the dharma of every individual to dedicate his doings in the service of society 

by reminding himself in his daily prayer: “Sarve bhavantu sukhinah; sarve santu 

”. 

["May all be happy, all be free from disease, all be witness to auspicious events 

and no one has to be a part of sorrows] and that  [the 

whole world is one big family].  

It is these foundational value principles of Dharma that went into the making 

of our own Constitution of independent India– the Constitution of India. While 

‘Objectives Resolution’, introduced by Jawaharlal Nehru on December 13, 1946, and 

principles of the Constitution on the strength of Hindu Philosophy by observing: 

“

”  

All this implies is that if we make the philosophy of dharma the pivotal point of 

an  individual’s behavioural actions, which would guide him towards simplicity, 

austerity, and joy of sharing, the result would be moving, slowly but steadily, 

towards saving our environment from increasing degradation. Should we forget 

that worshipping the elements of nature – Prithvi 

Teja Aakash Pancha bhoota- is integral to 

Indian culture since time immemorial, for out of these elements is born our life-

supporting physical universe! In this milieu, hopefully, we shall realize the integrity 

between and amongst legality, legitimacy, and sustainability. Such a move in 

no way runs counter to all that is being done at the national or international 
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level62  to meet the menace of threatening ‘climate change’ caused by the ever-

increasing industrial activities of all sorts polluting the environment.63 Nor making 
64

the modern ‘consumerist culture’ is in perfect harmony with the time-tested and 

foundational principle of dharma 

all– sarve bhavantu sukhinah), which, by virtue of self-driven force from ‘within’, 

has the potential of making individuals and the society truly atamnirbhar,65 and, 

62 On World Environment Day (June 5), Prime Minister Narendra Modi announced that the target of 

from molasses, grains, and farm waste. The ethanol-blending programme is one of the seven key drivers 

energy systems. See, Editorial: “The importance of the PM’s ethanol push,” , June 6, 2021.

commitment to the Montreal Protocol, India will complete its phase down of HFCs, used in air-conditioners, 
refrigerators and insulating foams, in four steps from 2028 onwards with cumulative reduction of 10% 
in 2032, 20% in 2037, 30% in 2042 and 80% in 2047 over 2024-26 baseline. In comparative perspective, 

and then by 10 developing countries including India, Iran, Iraq and Pakistan. Overall, the action is expected 

the talk on climate commitments,” August 20, 2021.

63 The degradation of land is one of the adverse impacts of increasing industrial activities.  It is 

land productivity contributes to the climate crisis (as the loss of plants makes it harder to draw excess 

its pace has accelerated 30 to 35 times the historical rate in recent decades.” See, Editorial: “An underrated 
ecological crisis,”  June 17, 2021.

64
Municipal Corporation (BMC), we tend to discern a refreshing shift from over-dependence on the 
imported sophisticated technology to the relatively simple home-spun techniques to meet the menace 
of ‘climate change.’ Mumbai is part of the C40 Cities climate leadership network and the drafting of the 
plan, in collaboration with World Resources Institute India. The plan will focus on six areas of common 

urban green cover and biodiversity, and air quality. See, Editorial, “Climate plan: Mumbai shows the way,” 
Hindustan Times, August 31, 2021.

65 For a perspective, that to meet the challenges of climate change, “India must not depend on 
West for clean tech transfer,” and that the “Best strategy is to incentivise domestic R & D,” see, Editorial, 
“Green On Your Own,” The Times of India, August 11, 2021.
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thereby, their behavioural actions ‘sustainable,’ eventually resulting in ‘sustainable 

development’.66

66
Sridhar, “Designing a climate crisis law for India,” Hindustan Times, August 25, 2021, observing: “The latest 
Intergovernmental Panel on Climate Change (IPCC) science report 

.” The suggested framework to meet the 
situation is: “enabling law that cradles research and prompts investment in green technology might be 


